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Mr. Chairman and Members of the Subcommittee

My name is Morton Rosenberg. | amaSpecidistinAmerican Public Law in the American
Law Divigon of the Congressona Research Service. Among my areas of professiona concern
at CRS are issues rdating to the efficiency, effectiveness, fairness and accountability of the
adminigtrative processes, procedures and practices established under congressond authority to
implement the laws mandating agency missons and programs. Over theyears| have had occasion
to advise Committees and Members about matters involving the Adminidrative Procedure Act's
(APA) provisons regarding public participation and its exceptions, and judicid review of find
agency actions, among others, presidential and congressiona review of agency rulemaking,
proposals for regulatory and adjudicatory reform, and questions relating to reorganization,
gppointments and remova of executive officers and employees, and structurd organizations.

Y ou have asked me here today to discussand describe the background, development, and
gods of your Committee's Adminigtrative Law, Process and Procedure Project (Project), CRS
role in that Project, what we have done so far, and what we hope will be accomplished in the
future.

The genedis of the Project may be traced to the preparations by mysdf and my ALD
colleague, T.J. Halstead, for a briefing of the ful Committee Staff on emerging issues in
adminigrative law and processin May 2004. Shortly beforethe briefing wewere advised by the
Committee's Chief Counsel that coincident with our sesson a hearing would be held by your
Subcommittee on the reauthorization of the Adminisirative Conference of the United States
(ACUYS) a which Supreme Court Justices Scdia and Breyer would be the principa withesses.
T.J. and | thought it would be appropriate and useful to dter the focus of our presentationfrom a
smplereview of sgnificant current administrative law and process issues to one that we believed
highlighted the fact that many of the issues we were identifying were of the type that ACUS had
addressed with success during its 28 year history, and that in the now decade-long hiatus snceits
demiseno inditutionor consortium of public and private resources had emerged witha comparable
blend of expertise, non-partisanship and presumptive professona authority that ACUS had
represented. Thedigparate, though excellent, work of individua academics, publicinterest groups,
bar associations, and the episodic inquiries of jurisdictiona committees appeared to us not to have
beenaauffident substitute for thefocus, comprehensvenessand inherent authority and respect that
ACUSSs studies and recommendations carried. While we did not suggest that an ACUS reviva
would lead us out of the desert, it did appear to usthat anew ACUS held some promise of again
becoming a focal point and resource for federal agency and legidative advice and guidance for
ggnificant emerging adminigrative law and process issues.

Our remarks apparently resonated with the Committee, and working with your
Subcommittee gaff, a CRS team, which now includes Curtis Copdand of our Government and
Finance Divison, asssted in a two-track effort: providing it with background materias and
information to inform the bi-partisan effort to reauthorize ACUS; and identifying the issues that
might be the subject of either future study by a revived ACUS and/or legidative action by the
Committee during the 109" Congress. Success was achieved by the Subcommitteewith respect
to the firg effort with the enactment of the Federal Regulatory Improvement Act of 2004, P.L.
108-401, on October 30, 2004. But, as of this date, funding legidation has not been passed.



-3

The Subcommittee anticipated the possibility of an extended delay inthe operational start-up
of ACUS after passage of the reauthorizationlegidation and directed its saff to congder, withthe
assistance of the CRS team, the options available to it to accumulate the information and data
necessary to determine whether actionon a particular issue required immediae legidative attention
or was best referred to ACUS for further in-depth studies and recommendations. One option was
to hold a series of informationa hearings over the course of the 109™ Congress on particul ar topics
and themes (public participation in rulemaking, judicia review of rulemaking, presdentid review
of rulemaking, “midnight rules,” consent decrees, etc.) to which academics, judges, executive
branch officids, think tank experts, and industry spokespersons, among others, would be invited
to present their views and suggestions for reform. This traditional approach to such a broad-
ranging inquiry was seen as putting an unreasonable burden on Subcommittee Membersand Sif,
aswdl as the commitment of substantiad Subcommittee time and resources over alengthy period
during which it was likdy that unforeseen legidative issues would arise which could digtract and
divert from the project.

Ancther past model considered is reflected in the legidative creation of the two Hoover
Commissions (1947-49, 1953-55) and the Nationad Commission on Reformof Federa Crimind
Laws (1966) whose findings and recommendations led to amajor congressiona restructuring of
adminidrative departments and agencies and the reformation of federd crimind laws, respectively.
The reauthorization of ACUS, however, appeared to render the establishment of a study
commission, with its attendant costs, superfluous.

A third option was the mode of the comprehensive study of federa regulation directed by
Senate Resolution 71 (1975) to the Senate Committee on Government Operations to assess the
impact of regulatory programs and the need for change. Theultimate product, asix volume study,
entitled “ Study on Federal Regulation,” was completed in 1978 and was conducted by a staff of
14 operating separate and apart fromthe Senate committee permanent gaff, and was overseenby
an outsde advisory board. The effort therefore entailed authorization by the Senate and required
aggnificant expenditure of funds for salaries and support.

Ultimatdly, it was determined that the Committee should not be bound by such past models,
dthough they are suggestive of techniques and approaches. The discussion indicated that
congderationof cost, the possible availability of resources outsde of Congress and the Committee,
suchasacademic indtitutions, think tanks, CRS, and the Government Accountability Office(GAO),
among others, and the potentidity of utilizing forums for the airing of issues outsde of Washington,
wereimportant. Inlight of these considerations, and breadth of theissue areas, saff proposed and
the Committee adopted the following course of action.

Pursuant to House Rule X, 2(d)(2), requiring Committee adoption of an oversght plan for
the 109" Congress, the Committee made a study of emergent administrative law and process
issues a priority oversgght agendaitem for the Subcommittee on Commerciad and Adminigtrative
Law. Among the benefits of so identifying the study as a Subcommittee priority wasto giveit the
imprimatur of officid legidaive legitimacy and importance whichmight, inturn, be ussful inenliding
the voluntary assistance and services of individuds and inditutions throughout the nation. The
oversght plan identified seven genera areas for sudy: "(1) public participation in the rulemaking
process; (2) Congressiona review of rules; (3) Presdentia review of agency rulemaking; (4)
judicid review of ruemeking; (5) the agency adjudicatory process; (6) the utility regulatory
anadyses and accountability requirements; and (7) the role of science in the regulatory process.”
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The CRS team was designated by the Chairman and Ranking Minority Member to
coordinate the Project. Itsfirg task was to take these seven broad study areas and identify and
define potential questions or issues for research. The thought was not to limit research to those
matterswithin the combined experience and expertise of the team members, but to develop theme
packagesin order to "sell" apackage or a particular issue to a law school, a universty graduate
school, apublic agency, or aconsortium of such indtitutions that would arrange for systematic, in-
depthstudiesby means of empirical studiesand papers conducted and prepared by leadingexperts
in the particular areas, which might be followed with public presentations of findingsin symposa
that would reflect competing views. The location of the participating entitiesand inditutions could
be scattered throughout the country to insure diversity of thoughts, and broad themes could be
addressed a more than one location. Members of the Committee could participate as keynoters
at the public forums. Federa agencies could be encouraged to cooperate with the researchers.
Based onthe ACUS experience, tht is likely to occur inany event sncethe agencieswill perceive
if they areto be ether the beneficiaries or targets of any adopted recommendations with respect
to any adminidrative law or process change in which they would want to have an input.

The end product of the exercise is hoped be a compilation of the papers and transcripts of
the various public sympoda dmilar to the two volume “Working Pepers of the Nationd
Commissionon Reform of Federa Crimina Laws’ published by the House Judiciary Committee
in 1970 which contained 59 studies covering al aspects of the then current issuesin crimind law
reform. Those studies informed Congress' subsequent reform actions.

No study is likely to be conducted the same way. For example, animportant aspect of the
current state of judicia review of agency rulemaking is the purported high rate of successful
chdlenges of agency rulemakingsinthe federal appellate courts. Anecdotal evidence reported by
commentators since the 1980'sis that over 50% of rule chalenges have been upheld by apped's
courts. Some limited studies (e.g., EPA cases in the Didrict of Columbia Circuit over a8 year
period inthe 1990's) appear to support the proposition. A limited, unsophisticated CRS study of
anumber of circuits over asix year period inthe 1990's appeared to confirmthe 50% overturning
rate. If the gppellate failure rate is accurate, there are important implications of, and perhaps a
confirmation of the contentions of the so-called “ ossficationists’ who argue that a maor reason
agencies have been atempting to evade notice and comment rulemaking through“ non-rule rules’
is because of the highincidence of appellate rejection of agency rules on review. Among the many
questions raised by such statisticsiswhether it is because the agenciessmply aren’t doing their job
or arethe gppellate courtsinfact subdtituting (improperly) their own policy judgments for those of
the agencies, udng the vehide of the rather subjective “reasoned decisonmaking” standard of
review. Or is there some other explanation? Some commentators have raised the question
whether judicid review of rulemaking is necessary at dl.

The fird task of astudy of judicid review, then, would be the conduct of a sophisticated
study of appellate rulemaking rulings in dl circuits over an extended period (at least 10 years),
whichwould answer certain basic questions suchas: How many overrulings were there? Werethe
overrulings of an entire rule or part of arule? Which agencies had the least amount of success,
which the best success? Isthereany corrdationin the overruling between politicd affiliation of the
judges and particular issues or subject matter? The results of the sudy would then be consdered
by apand of experts who would eva uate the results and data and present analyses, conclusions
and recommendations to the Committee. Itislikely that anumber of the*theme” areasmay require
basic empiricad studies to provide a basis for issue assessment.
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The CRS team's tentative compilation of research topics within the Committegs review is
asfollows

1. Public Participation in the Rulemaking Pr ocess

1 Should €efforts to incdlude the public inthe rulemaking process before publication
of aproposed rule(e.g., negotiated rulemaking, SBREFA panels) be expanded?
How much do these processes currently add in terms of public participation?

1 How dfectiveisthe Unified Agenda of Federal Regulatory and Deregulatory
Actions in identifying future rulemaking (thereby giving the public advance
warning of forthcoming regulatory actions)? What changes could make this
Agenda a more effective means of notification?

1 What hasbeenthe impact of agencies use of “nonrulemeking” approaches (e.g.,
guidance documents, notices, etc.) and attenuated rulemaking approaches (e.g.,
useof the APA’ s* good cause exceptionto skip noticesof proposed rulemaking)
on the public's opportunities for participation? Should the public be able to
comment on those gpproaches before they become find?

1 Should al agencies be required to make comments received immediately
avallable to the public (to alow comments on the comments)? Or,
dternatively, should agencies provide “reply comment periods’ (to discourage
waiting to the end of the comment period)?

1 What effect has “e-rulemaking” (including the use of emal comments and
“comments on comments,” on-line dia ogues, the new Regulations.govweb Site,
agency-specific and the new governmentwide electronic dockets) had on the
amount and nature of public participation in the rulemaking process, and how do
agencies view those comments? Specifically:

— How should agencies deal with the sometimes hundreds-of-
thousands of
e-mail comments generated by specid interest groups?

—  Should al agencies be required to offer “lig serves’ that alow
members of the public to be notified of certain rules being
avallable for comment?

— Has erulemaking dlowed more people to participate in the
rulemaking process, or Smply fadlitated access to traditional
commenters?

1 The APA does not specify how long public comment periodsshould be (athough
EO 12866 suggests 60 days). Should there be a minimum comment period
pecified inthe statute? If so, what should it be? Also, under what circumstances
car/should agencies extend comment periods?

1 Areagencies dways required to respond to public comments, even if they take
no further action on the proposed rule for years? How soon should they
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respond, and in what form? Istherea point when public comments become too
“gadée’ to pamit issuance of a rule based on those comments (without further
public comments)?

v Currently, there are no governmentwide standards for what should be in the
rulemaking record (e.g., acopy of the proposed rule, public comments, etc.) or
a standard order of presentation of the documents? Should there be such
standards? If so, who should establish them (OMB, NARA, other)?

1 Under what circumstancesis it ppropriate for agenciesto alow commentersto
file confidentia comments? How should this procedure be regularized?

1 Currently, the Adminidrative Procedure Act prohibitsex partecontactsinforma
rulemaking, but is slent about such contactsin the much more common informal
“notice and comment” rulemaking. Should Congress extend those prohibitions,
and clearly establish when and what types of contacts are prohibited?

v Currently, the Administrative Procedure Act does not mention two relatively
common forms of rulemaking that avoid traditiona notice and comment
requirements — interim fina rulemaking and direct find rulemaking. Should
Congress codify these forms of rulemakingand how they should (and should not)
be used? More generdly, should Congress revisit agencies use of dl forms of
the “good cause” exception?

1 Currently, some of the Satutory anaytica requirementsin rulemaking (e.g., the
Regulatory Hexibility Act and the Unfunded Mandates Reform Act) do not apply
to rules for which there is no notice of proposed rulemeking. Should these
incentives for agencies to avoid NPRMs be eiminated? At a minimum, should
the exemptions for interim find and direct find rules be diminated?

1 OMB’snew peer review bulletin alows agencies to decide whether to permit
public comment on their peer review processes. Should agencies have that
discretion, should agencies be required to permit public comments, or should
public commentsonwhat issupposed tobe an* expert” process not be permitted
(because, anong other things, it could dow down rulemaking)?

1 To what extent does public participation in its various forms (e.g., comment
periods, public meetings, SBREFA pandls, etc.) have an effect on agency
decisonmaking during the rulemaking process? What empirica evidenceisthere
of that effect?

1 What isthe proper role of consultantsinthe development stage of a rulemaking?
Should there be abadance of viewsof competing stakeholdersinthe pre-NPRM
period? Should agencies be required to invite competing views to ensure
"bdance'?

2. Congressional Review of Rules
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1 Howeffective hasthe Congressiona Review Act beeninimproving congressional
ovesgnt of the rulemeking process? Does the Act need to be
amended/replaced? For example:

—  Should agencies il be required to send dl rules to the House,
Senate, and GAO?

—  Should more rules be exempt from this process?

— How are GAO' sreports handled by Congress? Do they need
refinement?

— Should there be an expedited procedure for House
consderation of rules?

— Should Congress clarify how not to run afoul of the
“subgtantialy the same’ prohibition in the CRA?

—  Should the “legidaive day” measure be darified Snce itis so
unpredictable in terms of calendar days?

—  Should Congress adopt the changes in the CRA process that
were contemplated by H.R. 3356 in the 108" Congress,
including the proposd to edtablish a joint congressond
committee to screen and recommend proposed rules for
disapprova?

1 Other than the Congressiona Review Act, what other options does Congress
have to prevent the implementation of an agency rule (eg., gopropriations
riders)? How common are such approaches? Are they effective?

1 Should Congress establish a “Congressiond Office of Regulatory Andyss’ to
help it overseethe agencies compliance with various rulemaking requirements?
If so, should it follow the format envisoned in the Truth in Regulation Act (e.g.,
be established within the Government Accountability Office, require assessment
of dl rulemaking requirements, etc.)? If so, should Congress smply reauthorize
and fund TIRA?

1 Should Congress dfirmativey approve al mgor rules (e.g., those with a $100
million annud impact on the economy) before they take effect?

3. Presdential Review of Rules

1 To remove any question of its legitimacy, should Congress codify presidentia
review of agency rulemaking? If so, how detailed should that codification be?
For example, should it smply authorize the President to issue an executive order
on this issue (thereby gving futre Presdents the flexibility to change its
provisions), with certain other requirementsfor trangparency and limitsondelay?
Or should the codification spel out in detal the process by which Presidents
should review rules before they are published?

1 Should independent regulatory agencies' rules be subject to presidentia review
(asthey are now under the Paperwork Reduction Act)? Or would presidentia
review adversdy affect the independence intended for these agencies?
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1 What role should OMB play in the presidentia rule review process? Should
OMB be a “counsdor” to the agencies (as during the Clinton Adminigtration),
uggedting improvements to the agencies but generdly deferring to agencies
statutory expertise? Or should it be more of a “gatekeeper” (as during the
current Bush Adminigration) establishing drict standards and ensuring that
regulations meet certain standards before publication?

1 What rules should govern OMB’s contacts with outsde parties during the
presidentid review process? For example, should OMB beallowed to meet with
regulated entities outsde of the period when agenciesare not permitted to do so
(becauseof restrictionsonex parte communications)? Should OMB berequired
to disclose to the public not only that such a meeting occurred, but also a
summary of what was said (as some agencies are required to do) to provide an
adminigrative record for any subsegquent changes?

1 How transparent should the presidentia review process be to the public? Are
Improvementsinreview transparency currently needed (either adminigtratively or
by datute)? Specificdly:

—  Should OMB dearly define what types of “ substantive’ changes
torulesneed to be disclosed?

—  Should agencies or OMB be required to disclose subgtantive
changes made to rules during “informa” reviews (when OMB
saysit can haveits grestest effect)?

—  Should OMB cdlearly indicate in its database which rules were
changed & its suggestion?

1t A number of actions by OMB during the Bush Adminigirationhave had the effect
of centraizing rulemaking authority inthe Executive Office of the President. For
example, within the past four years OMB has revitdized the regulatory review
function under EO 12866 (emphasizing cost-benefit andlys's, returning rules to
the agencies); and issued governmentwide guiddines on data quality and peer
review (with OMB able to determine when agencies rules should be peer
reviewed and at what level). Have these executive actions taken too much
authority away fromthe agenciesinwhom Congress vested rulemaking authority,
thereby upsetting the balance of power between Congress and the President in
this area?

t How hasthe OIRA “prompt letter” process worked in the past four years?
r How isthe OIRA logging provison in EO 12866 working?
1 Should anew President beauthorized to stay the effectiveness of “midnight rules’

that are promulgated shortly before a new administration takes office? If so,
should there be limits on the amount of time rules can be delayed?

4. Judicial Review of Rules
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Should Congress darify whether the Information Quality Act permits judicial
review?

In light of the Supreme Court’s 2001 ruing in U.S. v. Meade, isit time for
Congress to establish rules of “deference’” when a court finds a statutory
delegation “ambiguous?’

If sudies showing that appellate courts are overturning more than 50% of
chdlenged agency rules prove accurate, should Congress atutorily modify the
“reasonable decisonmaking” standard, or limitjudicid review insome other way?

Should the APA be amended to make more clear when the courts can remand
arule without vacating it?

The Chief Counsd for Advocacy of the Smdl Business Adminigtration has been
given unique power under SBREFA to file amicus briefs in cases chdlenging
agency action. How effective/problematic has this been?

Should Congress address the increasing use of consent decrees that modify or
dter the subgtantive content of agency rules?

5. The Agency Adjudicatory Process

Is there a need to reassess the role of ALJs and how they are selected and
evauated? Should regulatory AL Js be trested differently from benefits AL Js?

Should the notion of a centralized ALJ corps be revisited?

Is there a need to examine and review the role of non-ALJ hearing officers?
Should the <plit-enforcement model of agency adjudication (eg.,
OSHA-OSHRC) be used more often?

Should the APA contain a provison regarding informal adjudication?

Should the APA’ sadjudication provisons be extended to dl evidentiary hearings
required by statute?

6. The Utility of Regulatory Analysis and Accountability Requirements

Should Congress reassess dtatutory requirements that prohibit agencies
consderaions of cogt in setting hedth and safety standards?

Is cost-benefit anadlysisinherently biased in that the benefits of hedth and safety
rules are often difficult or impossible to monetize?
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1 Executive Order 12866 requires agencies to assess the costs and benefits of dl
ggnificant rules, and requires a ful cost-benefit andyss of al “economicaly
ggnificant” rules. Does OMB apply these requirements and use cost-benefit
informationinabaanced way? For example, doesOMB requiredl rulesto have
a cost-benefit andyss, or are certain rules exempt (e.g., Homeland Security
rules)? Does OMB use cost-benefit analysisto prompt rulemaking or toincrease
regulatory requirements, or only to stop or limit rulemaking?

1 How €ffective have been the regulatory requirements designed to protect smdll
businessesand other smdll entities (e.g., the Regulatory Hexibility Act (RFA) and
the Smdl Business Regulatory Enforcement Fairness Act)? Do they give federa
agencies too much discretion in their gpplication? Should SBA or some other
entity be required to define key terms (e.g., “Sgnificant economic impact on a
subgtantid number of amdl entities’)? Or should there even be specid
protections for small businesses and other smdll entities?

1 How effective have been the regulatory requirements designed to protect
federdism (e.g., Executive Order 13132)? Do they give federd agencies too
much discretion in ther gpplication? Should OMB or some other entity be
required to define key terms (e.g., “sgnificant federalism implications’)? Or
should there even be specid protections for federalism?

1+ Should agencies be required to reexamine their rules periodicaly to ensure that
they are ill needed or impose the least burden? (Currently, agencies are only
required to do so for rules that had/have a “sgnificant economic impact on a
substantial number of gmdl entities”) Or, shoud Congress take on that
reexamination responsihility (perhaps as contemplated in H.R. 3356 inthe 108™"
Congress)? Rdatedly, should agencies find rules include a “sunset” provison
that requires them to be reexamined and republished?

1 Should the myriad of and ytica and accountability requirementsin various statutes
and executive orders be rationdized and codified in one place?

1 To what extent have the andytica and accountability requirements contributed
to what is called by some the “ ossfication” of the rulemaking process?

1 How accurate are agencies pre-promulgation cost and benefit estimates?

r How much does it cost for agencies to conduct cost-benefit analyses, risk
assessments, regulatory flexibility anayses, federalism assessments, etc.?

7. TheRole of Sciencein the Regulatory Process

1 How should scientific advisory panels be congtructed to ensure that they are
unbiased?
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1 Under what circumstances should agencies regulatory policiesdeviate from the
recommendations of their scientific staff and advisory bodies?

1 In February 2002, OMB published governmentwide standards for informeation
qudity (asrequired by the Information Qudity Act). Do agencieshave too much
discretion to deny correction requests? Should agencies correction denials be
subject to judicid review? What effect has the act had on the length of time it
takes agencies to issue rules? Do the Shelby Amendment and the Information
Qudity Act, in tandem, potentidly restrict the release of research findings that
would have sgnificant socid impact?

1 What is the appropriate role of the courts in reviewing science-based agency
regulatory decisions?

1 In December 2004, OMB published governmentwide standards for peer review
of shentificinformation. Aregovernmentwidestandardsfor peer review needed?
Does OMB have the authority to issue such standards? Wheat effect will these
requirements have on the length of time it takes agencies to issue rules?

1 What has been the effect of the Supreme Court’ sruling in Daubert v. Merrell
Dow Pharmaceuticals, Inc. (regarding the acceptance and understanding of
scientific evidence to be usad in the legd system) on regulatory policymaking?

As of this date two maor empirica studies are underway. One, conducted under the
direction of Professor Jody Freeman of the Harvard Law Schooal, is looking at the nature and
impact of judicid review of agency rulemaking over a10 year period inthe 11 federal drcuit courts
of appeal. Professor Freemanisafdlow pandist today and will describe her planfor this daunting
and important undertaking. The second study isbeing led by Professor William West of the Bush
School of Government and Public Service, TexasA&M University at College Station, Texas, and
will be looking into influence on the initiaion, design, and development of new rulesat 20 agencies
during the period prior to the publication of anctice of proposed rulemaking for public comment
inthe Federal Register. Professor West will be assisted by eight graduate students. The study will
be in part funded by a Capstone Program Grant fromthe Congressional Research Service. Both
sudiesare expected to provide at least preliminary results by Spring 2006. Exploratory contacts
for the conduct of severa other studies are under way. It is hoped that this hearing will spur
independent proposals for studies to be considered by the CRS team.

Findly, | have previoudy suggested that ACUS being in operationwas not essentid, at least
initidly, to the success of the Committee's Project. It is anticipated that many of the results of the
studies will be directly useful in supplying the basis for possible legidative action. Other results
should be avalable to affected agencies and may inform or influence action to remedy
adminigrative process shortcomings. In the view of many, however, the vaue inthe long term of
an operational ACUS for a fairer, more effective, and more efident adminidrative process is
inestimable, but sure, and isevidenced by the strongly supported congressiond reauthorization in
2004. Asyouareaware, CRS does not take apositionon any legidaive options, and it is not my
intent to espouse such a position on behdf of CRS. It may be useful, however, for this public
record to re-state the rational e that appears to have been successful in supporting the passage of
the ACUS reauthorization measure.
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ACUS pagt accomplishmentsin providing non-partisan, non-biased, comprehensive, and
practical assessments and guidance withrespect toawide range of agency processes, procedures,
and practicesiswell documented.! During the hearings considering ACUS' reauthorization, C.
Boyden Gray, aformer White House Counsel in the George H.W. Bush Adminigtration, tetified
before the House Judiciary Committee’s Subcommittee on Commercid and Adminidrative Law
in support of the reauthorization of ACUS, dtating: “ Through the years, the Conference was a
vauable resource providing informaion on the effidency, adequacy and fairness of the
adminidrative procedures used by adminidrative agenciesincarrying out ther programs. Thiswas
a continuing responsibility and a continuing need, aneed that has not ceased to exist.” 2 Further
evidence of the widespread respect of, and support for, ACUS' continued work at the hearings
was presented by Supreme Court Justices Antonin Scalia and Stephen Breyer. Justice Scdia
dated that ACUS “was a proved and effective means of opening up the process of government
to needed improvement,” and Justice Breyer characterized ACUS as “a unique organization,
carying out work that is important and beneficid to the average American, a a low cost.”
Examples of the accomplishments for which ACUS has been credited range fromthe smple and
practical, such as the publication of time saving resource materid, to andyses of complex issues
of administrative process and the spurring of legidative reform in those aress.*

During the period of itsexistence Congress gave ACUS facilitative satutory responghilities
for implementing, anong others, the Civil Pendty Assessment Demongtration Program; the Equd
Access to Judtice Act; the Congressional Accountability Act; the Magnuson-Moss Warranty-
Federal Trade Commissionlmprovement Act; provisionof adminigretive law assistanceto foreign
countries, the Government in the Sunshine Act of 1976; the Railroad Revitdizationand Regulatory
ReformAct of 1976; the Administrative Dispute Resolution Act; and the Negotiated Rulemaking
Act.

In addition, ACUS produced numerous reports and recommendationsthat may be seen as
directly or indirectly related to issues pertinent to current nationa security, dvil liberties, information
security, organizationa, personnel, and contracting issues that often had government-wide scope
and sgnificance. A listing and brief description of 28 such products may be found in Appendix A
of this submisson.

! See e.g., Gary J. Edles, The Continuing Need for An Administrative Conference, 50 Adm. L. Rev.
101 (1998); Toni M. Fine, A Legidative Analysis of the Demise of ACUS, 30 Ariz. St. L.J. 19
(1998); Jeffrey Lubbers, “If It Didn't Exist, It Would Have to Be Invented.”—Reviving the
Administrative Conference, 30 Ariz. St. L.J. 147 (1998); Paul R. Verkuil, Speculating About the Next
Adminigtrative Conference: Connecting Public Management to the Legal Process, 30 Ariz. St. L.J.
187 (1998).

2 C. Boyden Gray, Testimony Before the U.S. House of Representatives, Committee on the
Judiciary, Subcommittee on Commercial and Administrative Law, Hearing on the Reauthorization of
the Administrative Conference of the United States, 108" Cong., 2d Sess. (June 24, 2004).

3 Reauthorization Hearings, supra note 5 (May 20, 2004).

* Fine, supra, note 1 at 46. See also Gary J. Edles, The Continuing Need for an Administrative
Conference, 50 Admin. L. Rev. 101, 117 (1998); Jeffrey Lubbers, Reviving the Administrative
Conference of the United States, 51 Dec. Fed. Law 26 (2004).
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ACUS evolved a gtructure to develop objective, non-partisan andyses and advice, and a
meticulous vetting process, which gave its recommendations credence. Membership included
senior (often career) management agency officids, professona agency staff, representatives of
diverse perspectives of the private sector who dedt frequently with agencies, leaders of public
interest organizations, highly regarded scholars from a variety of disciplines, and respected jurists.
Although in the past the Conference' s predominant focus was onlegd issuesin the adminidrative
process, which was reflected in the high number of adminigtretive law practitionersand scholars,
membership qudification has never been datic and need not be. Hearing witnesses and
commentators on the reviva of ACUS have strongly suggested that the contemporary problems
facing anew ACUS will indlude management aswdl as legd issues. The Committee can assure
that ACUS sroster of expertswill include memberswith both legal backgrounds and those with
management, public adminidration, politica science, dispute resolution, and law and economics
backgrounds. It could also encourage that State interests be included in the entity’ s membership.

All observers, bothbefore and after the demise of ACUS in 1995, have acknowledged that
the Conference was a cogt-effective operation. Initslast year, it received an appropriation of $1.8
million. But dl have agreed that it was an entity that throughout its existence paid for itsdf many
times over through cost-saving recommended adminidrative innovations, legidation and
publications. At the heart of this cost saving success was the ability of ACUS to attract outside
experts in the private sector to provide hundreds of hours of volunteer work without cost and the
most prestigious academicsfor the most modest stipends. The Conferencewas ableto “leverage”
its amdl appropriation to attract considerable in-kind contributions for its projects. In turn, the
resulting recommendations from those studies and staff tudies often resulted in huge monetary
savings for agencies, private parties, and practitioners. Some examples include: In 1994, the
FDIC estimated that its pilot mediation program, modeled after an ACUS recommendation, had
aready saved it $9 million. 1n 1996, the Labor Department, using mediation techniques suggested
by the Conference toresolve labor and workplace standard disputes, estimated areductionintime
spent resolving cases of 7 to 11 percent. The President of the American Arbitration Association
tedtified that ACUS s encouragement of adminidirative dispute resolution had saved “millions of
dollars’ that would otherwise have been spent for litigation costs. ACUS's reputation for the
effectiveness and the quality of itswork product resulted in contributions in excess of $320,000
from private foundations, corporations, law firms, and law schools over the four-year period prior
toitsdefunding. Findly, in histestimony beforethe Subcommittee Justice Scaiacommented, when
asked about the cost-effectiveness of the Conference, that it was difficult to quantify in monetary
terms the benefits of providing fair, effective, and effident adminidrative justice processes and
procedures.

According to this view, prompt funding to make ACUS operational would come at an
opportune time. The Departments of Homeland Security’ s (DHS) response to Hurricane Katrina
and itscontinuing effortsto sabilize and adjust its organizationd unitsto achieve optimumefficiency
and responsiveness in planning for and successfully dealing with terrorist or natural disaster
incidents are receiving considerable congressiond attention and criticism. Both these issues, and
the role ACUS might play in resolving them, are closely related.

The Katrina catastrophe has raised a number of questions as to the organization, authority
and decisonmeking capability of DHS Federa Emergency Management Agency (FEMA).
Previoudy an independent, cabinet-level agency reporting directly to the President, FEMA was
made a subordinate agency in the creation of DHS and saw some of its authority withdrawn and
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placed esawhere and its funding reduced. Suggestions have been made that these and other
adminigrative operating deficienciescontributed to ineffective planning and responses that included
communications break-downs among Federal, State and local officids, avallable resources not
being used, and official actionstaken too late or not taken a al, among others® It hasaso been
suggested that FEMA revert to its previous independent status outside of DHS.

Moreover, it is not clear at present, for example, which laws provide authority to grant
regulatory waivers or extensions of time for reports or gpplications to asss victims of a
catastrophic terrorist or natural disaster incident or to ease the economic effectsof suchincidents.
There appears to be no centra coordinating authority for such stuations or even a complete
catal ogue of such waiver or extension authorities that can serve as aguide®

A reactivated and operationa ACUS could be tasked withreviewing, assessing and making
recommendations with respect to FEMA’ srole, whereit should play that role, and the authorities
it needs to fulfill that role, aswdl as assesang the need for acomprehensive waiver and extenson
authority for such emergency Situations.

Theterrorist attacks of September 11, 2001, have had and will continue to have a profound
effect on governmental processes. One of the initial responses to the 9/11 attacks was the
creation in November 2002 of the Department of Home and Security (DHS), a consolidation of
al or parts of 22 existing agencies. Each of the agencies transferred to DHS had its own specid
organizationd rules and rules of practice and procedure. Additionaly, many of the agencies
transferred have anumber of different types of adjudicative responghilities. These include such
diverse entitiesas the Coast Guard and APHI S whichconduct formal-on-the record adjudications
and have need for AL Js, and forma rules of practice; the Trangportation Security Administration
and the Customs Service, which have alarge number of adjudications but do not use ALJs, and
the trandferred Immigration and Naturdization Service units which aso perform discrete
adjudicatory functions. The Statute is slent asto whether, and to what extent, these adjudicatory
programs should be combined and careful decisons about daffing and procedures are il
required. Similarly, dl the agencies trandferred have their own Satutory and adminigrative
requirementsfor rulemaking that likely will have to be integrated. Also, the legidationgivesbroad
authority to establishflexible personnel policies. Further, provisonsof the DHS Act diminated the
public'sright of access under the Freedomof Information Act and other information access laws
to “critica infrastructureinformation” voluntarily submittedto DHS. The processof integration and
implementationof the various parts of thelegidationgoes onand islikdy to need adminidrative fine
tuning for sometimeto come. An operationa ACUS has aclear role to play here.

5 See, e.g., Susan B. Glassner and Michagl Grunwald, Hurricane Katrina What Went Wrong, Wash.
Post., Sept. 11, 2005, Al, A6-A8.

® CRS has produced at least seven reports directly or indirectly addressing the issue: "Regulatory
Waivers and Extensions Pursuant to Hurricane Katring," RS22253, Sept. 19, 2005; "Emergency
Waiver of EPA Regulations. Authorities and Legidative Proposals in the Aftermath of Hurricane
Katring," RL33107, Sept. 29, 2005; "Hurricane Katrina: The Response by the Internal Revenue
Service," RS22261, Sept. 14, 2005; "Hurricane Katrina: Medicaid Issues,” RL33083, Oct. 11, 2005;
"Katrina Relief: U.S. Labor Department Exemption of Contractors from Written Affirmative Action
Requirements," RS22282, Sept. 27, 2005; "Hurricane Katrina: Education and Training |ssues,”
RL 33089, Sept. 22, 2005; "Natural Emergency Powers," 98-505 GOV, Sept. 15, 2005. One hill has
been introduced to "clarify" EPA's authority. See S. 1711.
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The recommendations of the 9/11 Commissonwithrespect to reforms and restructuring of
the intdligence community were recognized by the Commisson as having the potentia of
profoundly affecting government openness and accountability. 1t noted:

Many of our recommendations cdl for the government to increase its
presence in our lives—for example, by creating standards for the issuance
of forms of identification, by better securing our borders, by sharing
informationgathered by many different agencies. Wedsorecommendthe
consolidation of authority over the now far-flung entities congtituting the
intelligence community. The Patriot Act vests substantia powers in our
federa government. We have seen the government use the immigration
laws as a toal in its counter-terrorism effort. Even without changes we
recommend, the American public has vested enormous authority in the
U.S. government.

At our firg public heeringonMarch 31, 2003, we noted the need for
balance as our government responds to the real and ongoing threat of
terrorigt attacks. Theterrorists have used our open society againgt us. In
wartime, government cals for greater powers, and thenthe need for those
powers recedes after the war ends. This struggle will go on. Therefore,
while protecting our homeland, Americans should be mindful of threatsto
vitd personal and avil liberties. This balancing is no easy task, but we
must condantly strive to keep it right. This shift of power and authority to
the government cdls for an enhanced system of checks and balances to
protect the precious liberties that are vital to our way of life.

A reactivated ACUS could be utilized to facilitate the process of implementation of therestructuring
and reorganization of the bureaucracy for nationa security purposes. ACUS could servetoidentify
measuresthat might dow downthe adminigrative decisond process, thereby rendering the agency
less effident in securing nationa security gods, and aso to assist in carefully evauating and
desgning security mechaniams and procedures that can minimize the number and degree of
necessary limitations on public access to information and public participation in decisonmaking
activities that affect the public, and minimize infringement on aivil liberties and the functioning of a
freemarket. At present DHSisengagedin effecting itsfirst agency-widereorganization effort Snce
itsestablishment in2002. Its proposal, announced in July 2005, wasschedul edto become effective
on October 1, 2005, and is not subject to forma congressona review and approva or
disapproval.’

Findly, in addition to the impact of 9/11, the decade-long period since ACUS s demise has
seen ggnificant changes in governmenta policy focus and emphads in socia and economic
regulatory matters, as well asinnovations intechnology and science, that appear to require afresh
look at old process issues. For example, the exploding use of the Internet and other forms of
electronic communications presents extraordinary opportunities for increasing government

" The DHS reorganization is discussed in CRS Report No. RL 33042, "Department of Homeland
Security Reorganization: The 2SR Initiative," and deals with issues concerning the means for realizing
the proposed 2 SR reorganizations; the efficiencies and effectiveness that will result with the
proposed flatter, but more sprawling, restructuring and how new leadership positions will be
established, filed, compensated, and situated in the DHS hierachy.
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information available to citizens and, in turn, citizen participation in governmenta decisonmaking
through e-rulemaking. A number of recent studies have suggested that if the procedures used for
e-rulemaking are not carefully developed, the public at large could be effectively disenfranchised
rather than having the effect of enhancing public participation. The issue would appear ripe for
ACUSlike guidance. Among other public participation issues that may need study include the
peer review process, early chalengesto specid provisons for rules that are promulgated after a
November presidentid eectionin whichanincumbent adminigtrationisturned out and a new one
will take office onJanuary 20 (the so-called “Midnight Rules’ problem); and the continued problem
of avoidance by the agencies of notice and comment rulemaking by means of “non-rule rules”
Control of agency rulemaking by Congress and the President continues to present important
process and legd issues. Questionsthat might be presented for ACUS study could include: Should
the Congress establish government-wide regulatory andyses and regulatory accountability
requirements? Should the Congressond Review Act be revisited to make it more effective? Is
there an effective way to review, assess and modify or rescind “old” rules? Isthetimeripefor
codification of the process of presidentid review of rulemaking that is now guided by executive
order. Findly, recent sudies have raised questions as to the efficacy of judicia review of agency
rulemeking. Statigtica evidence has shown that appellate courtsare overturning challenged agency
rules at ratesinexcess of 50%. Isit gppropriate for Congressto consider statutorily modifying the
“reasonabl e decis onmaking standard” now prevailing, or to limit judicia preview of rulemaking by,
for example, having dl “mgjor” rules come to Congress and be subject to joint resolutions of
approval? These are among amyriad of process, procedure, and practices issues that could be
addressed by arevived ACUS.
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Appendix A’

ADMINISTRATIVE CONFERENCE OF THE UNITED STATES:

A SELECTED BIBLIOGRAPHY OF RECOMMENDATIONSPERTINENT TO
NATIONAL SECURITY, CIVIL LIBERTIES, INFORMATION SECURITY,
AGENCY ORGANIZATION AND REORGANIZATION, PERSONNEL AND
CONTRACTING ISSUES

This bibliography identifiesACUS Recommendations that either directly or indirectly focus
on issues pertinent to nationa security and related civil liberties issues, and issues related to
information security, agency organization and reorganization, personnd and contracts issues. The
bibliography is broken down into categories, witha brief satement explainingtherelevancy of each
entry.

National Security/Civil Liberties|ssues

1. Anderson, David R., and Diane M. Stockton. Ombudsmen in Federd agencies the

theory and the practice. 1990 ACUS 105. Also: Federd ombudsmen: an underused
resource. 5 ADMIN. L.J. Am. U. 275 (1991).
Recommendation 90-2: "The Ombudsman in Federa Agencies” 1 C.F.R. § 305.90-2
(1993), and 55 Fep. ReG. 34,211 (Aug. 22, 1990). Reason for inclusion: Ombudsman
mechanisms might be ussful at DHS to deal with other tendons arisng from nationa
security/protection of civil liberties issues.

2. Bonfidd, Arthur E. "Military and foreign affairs function” rulemaking under the APA. 3
ACUS 226 (1975), and 71 MicH. L. Rev. 221 (1972).
Recommendation73-5: "Elimination of the Military or Foreign Affairs Function' Exemption
From APA Rulemaking Requirements.” 1 C.F.R. § 305.73-5 (1993), and 39 FeD. ReG.
4,847 (Feb. 7, 1974). Reason for indudon: Early recommendations concerning how to
accommodate public participation with military and foreign affairs needs.

3.  Fenton, Howard N., I11l1. Recommendations for injecting needed openness and due

process reforms into the U.S. export control procedures. 1991 ACUS 173. Also:
Reforming the procedures of the Export Adminigtration Act: a cdl for openness and
adminigtrative due process. 27 Tex. INT'L L.J. 1 (1992).
Recommendation91-2: "Fair Administrative Procedure and Judicia Review inCommerce
Department Export Control Proceedings.” 1 C.F.R. § 305.91-2 (1993), and 56 FeD. ReG.
33,44 (duly 24, 1991). Reason for incluson: The need to review export control procedures
isarguably greater than ever.

* Theinformation in this Appendix was supplied by Professor Jeffrey S. Lubbers, Fellow in
Adminigrative Law, American University, Washington College of Law. Professor Lubbers was
Research Director of ACUS from 1982 to 1995.
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Kress,Jack M., and Carole D. lannélli. Adminidrative search and saizure: whither the
warrant? 31 VILL. L. Rev. 705 (1986). Reasonfor incluson: Touches upon issues that are
of particular importance in the nationa security and civil liberties contexts.

L egomsky, Stephen H. Forum choicesfor the review of agency adjudication: astudy of
the immigration process. 1985 ACUS 505, and 71 lowA L. Rev. 1297 (1986).
Recommendation 85-4: "Adminidrative Review in Immigration Proceedings” 1 CFR. 8
305.85-4(1993) and 50 Fep. Rec. 52,894 (Dec. 27, 1985). Reasonfor induson: Withthe
substantial changes that have occurred a INS, the need to rationalize the appeal's process
isarguably greeter than ever.

Nafziger, JamesA. R. Report on reviewability of visadenids by consular officers. 1989

ACUS 587. Also: Review of visadenids by consular officers. 66 WasH. L. Rev. 1
1991).

(Recon)”lmendation 89-9: "Processing and Review of Visa Denids.” 1 C.F.R. § 305.89-9

(1993), and 54 Fep. ReG. 53,496 (Dec. 29, 1989). Reason for induson: While focused

primarily ondue process issues, this study is pertinent to the extent that Visaprocesses have

become increasingly controversal.

Perritt, Henry H., Jr. Electronic acquisition and release of Federal agency information.
1988 ACUS 601, and 141 ADMIN. L. Rev. 253 (1989). Also: Federd dectronic
informationpolicy. 63 TEmPLE L. Rev. 201 (1990). Also: Electronic records management
and archives. 53 U. PITT. L. Rev. 961 (1992). Partially reprinted: At Appendix 7Hin:
Stein, Jacob A., Glenn A. Mitchell, and Basil J. Mezines. Adminidrative law. New Y ork:
Matthew Bender. Recommendation 88-10: "Federd Agency Use of Computers in
Acquiring and Releasing Information.” 1 C.F.R. § 305.88-10 (1993), and 54 FeD. REG.
5,209 (Feb. 2, 1989). Reason for inclusion: this study considers electronic FOIA and
privacy concerns, an issue of particular importanceinthe nationa security and civil liberties
contexts.

Perritt, Henry H., Jr. Federd agency eectronic records management and archives. 1990
ACUS 389. Also: Electronic records management and archives. 53U. PITT. L. Rev. 963
(1992).

Recommendation 90-5: "Federa Agency Electronic Records Management and Archives.”
1 C.F.R. 8§ 305.90-5 (1993) and 55 Fep. Rec. 53,270 (Dec. 28, 1990). Reason for
induson: As with the previous recommendation, this study considers FOIA and privacy
issues of particular importance in the nationa security and civil liberties contexts.

Shane, Peter F. Negotiating for knowledge: administrative responses to Congressiond
demands for information. 1990 ACUS 611. Also: Adminidrative responses to
Congressond demands for information. 44 AbDMIN. L. Rev. 197 (1992).
Recommendation90-7: "Adminigirative Responsesto Congress ond Demandsfor Sensitive
Information." 1 C.F.R. 8§ 305.90-7 (1993), and 55 FeD. ReG. 53,272 (Dec. 28, 1990).
Reasonfor induson: The need for better ways to resolve executive/legidative disputes over
access to information is a pressing issue in the national security context.

Stevenson, Russell B., Jr. Protecting business secrets under the Freedom of Information
Act: managing Exemption4. 1982 ACUS81 (Val. 1),and 34 AbmiN. L. Rev. 207 (1982).
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Recommendation82-1: "Exemption (b)(4) of the Freedom of Information Act." 1C.F.R.
§305.82-1(1988), and 47 Fep. Rec. 30,702 (duly 15, 1982), asamended at 54 FeD. REG.
6,862 (Feb. 15, 1989). [Note: The President in 1987 issued Executive Order 12600,
which requires agencies to follow procedures smilar to those recommended by ACUS].
Reasonfor induson: This Recommendation precipitated an Executive Order onthe issue by
President Reagan, but the protection of such information remains an important issue.

Verkuil, Paul R., Daniel Gifford, Charles Koch, Richard Pierce, and Jeffrey S.
Lubbers. The Federal adminidraive judiciary. 1992 ACUS773. Also: Verkuil, Paul R.
Reflections upon the Federd adminigrative judiciary. 39 UCLA L. Rev. 1341 (1992). An
extract of thisreport also published as: Lubbers, Jeffrey S. The Federd adminidrative
judiciary: establishing an appropriate systemof performance evauationfor ALJs. 7 ADMIN.
L.J. Am. U. 589 (1994). Supra no. 234.

Recommendation 92-7: "The Federa Adminidrative Judiciary.” 1 C.F.R. § 305.92-7
(1993), and 57 Fep. Rec. 61,760 (Dec. 29, 1992). Reason for induson: This
recommendation was the result of amgjor study by ACUS on ALJsand AJs, and included
information on the need for performance evauation. Smilar issues adhere in the nationd
security and avil liberties contexts given the expanded authority of certain agencies in this
regard.

Wright, Ronald F. The right to counsd during agency investigations. 1993 ACUS 509.
Statement 16: "Right to Consult with Agency Counsdl in Agency Invedtigations.” 59 Feb.
ReG. 4,677 (Feb. 1, 1994). Reason for induson: Agency investigdive procedures are
relevant to both nationd security and civil liberties concerns.

Health/Safety | ssues

13.

14.

15.

Aman, Alfred C., Jr. Inditutiondizing the energy criss. some structural and procedurd
lessons. 1980 ACUS 205, and 65 CorNELL L. Rev. 491 (1980).

Recommendation80-2: "Enforcement of Petroleum PriceRegulations” 1 C.F.R. 8305.80-
2 (1982), and 45 Fep. Rec. 46,774 (July 11, 1980). Reason for induson: Responsive to
the energy crisis of the 1970's.

Baram, Michael S. Risk communicetion by regulatory agencies in protecting  hedth,
safety, and the environment. 1990 ACUS 207.

Recommendation90-3: "Use of Risk Communication by Regulatory Agenciesin Protecting
Hedth, Safety, and the Environment.” 1 C.F.R. § 305.90-3 (1993), and 55 FeD. ReG.
34,212 (Aug. 22, 1990). Reason for incluson: Risk communication has taken on new

urgency.

Hamilton, Robert W. Role of nongovernmenta standards in the development of
mandatory Federal standards affecting safety or hedth. 1978 ACUS 247, and 56 Tex. L.
Rev. 1329 (1978).

Recommendation 78-4: "Federd Agency Interaction with Private Standard-Setting
Organizations inHedthand Safety Regulation.” 1 C.F.R. § 305.78-4(1993), and 44 FeD.
Rec. 1,357 (Jan. 5, 1979). Reason for indusion: The use of outside standard setting
organizations is epeciadly important in the nationa security arena
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Shapiro, Sidney A. Biotechnology and the design of regulation. 1989 ACUS 475, and 17
EcoLocy L.Q. 1 (1990).

Recommendation89-7: "Biotechnology and the Design of Regulation.” 1 C.F.R. 8§305.89-
7. Reasonfor indusion: Biotechnology has become particularly relevant as anationd security
issue.

Shaw, William R. The procedures to ensure compliance by Federa facilities with
environmenta qudity standards. 4 ACUS 283 (1979),and 5 EnvTL. L.ReEP.50,211(1975).
Recommendation 75-4: "Procedures to Ensure Compliance by Federal Facilities with
Environmenta Qudity Standards.” 1 C.F.R. 8 305.75-4 (1993), and 40 FepD. ReG. 27,928
(July 2, 1975). Reason for inclusion: The tension between the conduct of military activities
and training an environmenta protection goasis arguably greater than ever.

Personnel and Contracting I ssues

18.

19.

20.

21.

Fidell, Eugene R. Federa protection of private sector hedlth and safety whistleblowers.

1987 ACUS 219, and 2 ADMIN. L.J.Am. U. 1(1988), and 134 CoNG. Rec. S1447 (Daly
ed., Feb. 23, 1988).

Recommendation 87-2: "Federal Protection of Private Sector Hedth and Safety
Whisgtleblowers™ 1 C.F.R. § 305.87-2 (1993), and 52 Fep. ReG. 2363 (June 24, 1987).
Reasonfor induson: Whistleblowers serve an effective and vaugble functioninprovidingthe
government with information regarding security breskdowns, etc.

Grad, Frank P. Contractual indemnification of government contractors. 1988 ACUS 103,
and 4 ADMIN. L.J. Am. U. 433 (1991).

Recommendation88-2: " Federal Government Indemnification of Government Contractors.”
1 C.F.R. §305.88-2 (1993), and 53 FeD. ReG. 26,027 (July 11, 1988), and 53 FeD. ReG.
39,588 (Oct. 11, 1988). Reason for inclusion: The need to provide for optimum protection
of government contractors is arguably greater than ever.

Luneburg, William V. The Federa personnd complaint, appeal and grievance system: a
structura overview and proposed revisons. 1989 ACUS 895, and 78 Ken. L.J. 1 (1989-
90).

Statement 15: "Procedures for Resolving Federal Personnel Disputes.” 1 C.F.R. §310.15
(1993)and 54 FeD. ReG. 53,498 (Dec. 29, 1988). Reason for incluson: The need to
upgrade civil service gpped and grievance proceduresis arguably greater than ever.

Michael, Douglas C. Federa agency use of audited self-regulation as a regulatory
technique. 1994-1995 ACUS 65, and 47 ADMIN. L. Rev. 171 (1995).
Recommendation 94-1: “The Use of Audited Sdf-Regulationasa Regulatory Technique.”
59 FeD. ReG. 44,701 (Aug. 30, 1994). Reasonfor indusion: Providesan overview of issues
pertaining to sdf-regulating organizations.

Organizational/Regulatory | ssues
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Asimow, Michaed. When the curtainfdls separation of functions in Federal adminidrative
agencies. 1981 ACUS 141, and 81 CoLum. L. Rev. 759 (1981). Reason for indudon:
With the creation of DHS, specia problems of separating investigatory and adjudicative
functions might arise.

Bermann, George A. Regulatory cooperation with counterpart agencies abroad: the
FAA'sarcraft certification experience. 1991 ACUS 63, and 24 LAw & PoL'y INT'L Bus.
669 (1993).

Recommendation 91-1: "Federd Agency Cooperation with Foreign Government
Regulators” 1 C.F.R. 8 305.91-1 (1993), and 56 Fep. ReG. 33,842 (duly 24, 1991).
Reasonfor induson: The need for internationa cooperati oninregul atory activitiesis arguably
greater than ever, and this study was one of the first to focus on the issue.

Fallon, Richard H., Jr. Imposing civil money for violaions of Federa aviation regulations.
implementing afar and effective system. 1990 ACUS 43. Also: Enforcing aviationsafety
regulations: a case for the split-enforcement mode of agency adjudication. 4 ADMIN. L.J.
Awm. U. 389 (1991).

Recommendation 90-1. "Civil Money Pendtiesfor Federal AviaionViolaions" 1 C.F.R.
§305.90-1(1993), and 55 Fep. ReG. 34,209 (Aug. 22, 1990). Reason for induson: This
study recommended afair, restructured process for deding with FAA/NTSB enforcement
of aviation pendties and could thus serve asamode for DHS related activities.

Gdlhorn, Ernest. Publicparticipationinadminigtrative proceedings. 2ACUS376(1973),
and 81 YALEL.J. 359 (1972).

Recommendation 71-6: "Public Participation in Adminigtrative Hearings" 1 CF.R. §
305.71-6. Reason for inclusion: An early study touching upon public participation issues.

Kovacic, WilliamE. Thechoiceof foruminbid protest disputes. 1994-1995 ACUS507.
Also:  Procurement reform and the choice of forum in bid protest disputes. Forthcoming
ADMIN.L.J. Am. U., Val. 9, no. 3(1995).

Recommendation95-6. “Government Contract Bid Protests.” 60 Fep. ReG. 43,113 (Aug.
18, 1995). Reason for indudon: The importance of far and efficient bid protest procedures
is epecidly important in wartime.

Szanton, Peter L., ed. Federd reorganization: what have we learned? Chatham, N.J.:
Chatham House, 1981. Reason for indudon: This publication, sponsored by ACUS,
provides information on how to carry out effective executive reorganizations.

Weaver, Russell L. Organization of adjudicative offices in executive departments and
agencies. 1993 ACUS 547. Also: Management of ALJ officesin executive departments
and agencies. 47 AbmIN. L. Rev. 303 (1995). Reason for inclusion: Provides information
relating to the organization of departments and agencies.



